IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

NAOM L. PERRY

V. : Cvil Action No. DKC 2001-2803

FTDATA, | NC.

MEMORANDUM OPI NI ON

Presently pending and ready for resolution in this sexual
harassnment case is the notion of Defendant FTData to di sm ss Counts
I, 111, 1V, V, VI, and VIl of the conplaint pursuant to Fed. R
CGv. P. 12(b)(6). The issues have been fully briefed and no
hearing is deened necessary. Local Rule 105.6. For reasons that
follow, the court shall grant the notion as to the court wll grant
the notion as to the second Count |1l and Counts 1V, V and VI. The
nmotion wll be denied as to Count VII and denied w thout prejudice
as to Count |I.
| . Background

The followng facts are alleged by Plaintiff.

Plaintiff Naom L. Perry began work as an Adm nistrative
Assistant with Defendant FTData, Inc., a Maryland corporation, on
March 28, 2000. Perry’s duties included admnistrative and
t el ephone support for FTData' s Human Resources Director, Juretta
Gonzal es, FTData's President, Frank Tyner, and FTData's General
Manager, Frank MLallen. Perry alleges that MLallen i nmediately

began a pattern of sexual harassnent that continued throughout her



enpl oynent during which he made clear to her that he was
responsible for her job security and advancenent possibilities.
She al so all eges that her rejection of McLarren’ s advances directly
led to her failure to advance and, ultimately, to her term nation.

On Perry's first day of work, MlLallen took her to |unch,
where he recounted to her stories about his sexual exploits and
hi story and nade apparent to her his wllingness to engage in
extra-marital sexual relationships (MlLallen, apparently, was
married). On a nunber of occasions after that |unch, MlLallen
rem nded Perry that he was responsible for hiring and firing
decisions and told her that if she desired a pronotion to an
Executive Assistant position, she needed to be mndful of his
“needs.” Although Perry was hired to assist a nunber of enpl oyees
of FTData, she was directed by McLallen to negl ect her other duties
shoul d he have sonet hing he wanted her to do.

Alnmost immediately after Perry commenced work at FTData,
McLallen would routinely coment on her choice of perfune or
clothing either directly or on email, including one occasion in
which he commented that a particular blouse “showed off [her]
figure.” Complaint, at ¢ 8. McLallen began a habit of
periodically inviting Perry into his office where he would
interject such cooments with the door cl osed.

During one such closed-door conversation, in or about My

2000, McLallen directed Perry to spin around for himand told her



that the dress she was wearing was “hot.” He comented that he
would be in a better nood if she would do that nore often. \Wen
Perry inquired what MLallen meant by his comment, he replied that
she shoul d cone in every day and nodel for him He alsoreiterated
his position that if Perry would “keep [him happy” she would not
have to worry about job security and that job advancenent woul d be
avail abl e to her.

In May 2000, MlLallen l|learned that Perry’'s nicknanme was
“Peaches” and he began to make a point of bringing peaches in his
| unch and to nmake suggestive references to eati ng peaches. On once
occasion, MlLallen asked Perry what her “peach” mght taste |ike
and invited her to taste his “peach.” Perry understood MLallen to
be meking references to their respective genitalia. Also in My
2000 and thereafter, MlLallen would regularly beconme visibly
irritated with Perry when she failed to respond to his sexually
suggestive actions or comments.

I n or about June 2000, McLallen directed Perry to delete al
emai |l s from him because he feared Tyner woul d di scover them He
created an internet “Hotmail” email account so that he could
continue sending suggestive emails to Perry wthout fear of
detection by FTData. |In one of these suggestive emails to Perry,
he inquired about her sexual experience with other wonen and

related to her a sexually explicit dream he purportedly had in



whi ch he had sexual relations with his wife and Perry at the sane
time.

Near the end of June 2000, MlLallen invited Perry to sit
behind his desk at his conputer with the door closed so that he
could show her how to use sone software. He was | eaning over
Perry. When Perry pushed away from the conputer to answer the
phone, MlLallen attenpted to raise her skirt and noved as if to
kneel before her. At this time, Perry fled this office. After
this, MLallen continually cautioned Perry that she was failing to
cone to his office regularly or neet him out of the office
regularly for non-business reasons and that she was not being
m ndful of his “needs.”

On or about Friday, July 14, 2000, McLallen called Perry into
his office with the door closed and indicated it would be a
di sci plinary conversation. McLallen informed Perry that he
i ntended to reprimand her for not maki ng sure he was happy at work
and adnoni shed her for not focusing the requisite anount of
attention on him MlLallen told her that all she needed to do was
to “make [hin] happy” and that he woul d pronote her if she would do

what was asked of her. At this point, MLallen stood, unzipped his

pants, and revealed his erect penis to Perry, telling her, “if you
do me a favor, I'Il do you one.” He wal ked around his desk and
pl aced hinself between Perry and the door. Perry believed that



McLallen would forcibly restrain her. She evaded his advance and
fled the office.

For the next several weeks, Perry sought to avoid MLallen and
situations where she would be alone with him In or about August
2000, MclLallen requested that Perry cone to his office. Duri ng
this conversation, he apologized for his conduct on July 14 and
presented her with four Washi ngton Redskins tickets.

Despite the apol ogy, MLallen’s practices of suggesting out-
of -office neetings and inviting Perry into his office for non-
busi ness reasons continued. McLallen continued to display
di scontent with Perry’s | ack of responsiveness to his “needs” and,
during one neeting, told her she woul d not be pronoted to Executive
Assi st ant because of her |ack of responsiveness. MlLallen berated
Perry weekly for the next nonth, informed her she was not a “team
pl ayer,” and told her at one neeting he would satisfied if she
would sit on his lap for a m nute each day.

On or about Septenber 8, 2000, MLallen infornmed Perry that
she was in trouble for alleged m suse of an FTData conpany credit
card. He told her that if she had kept him“happy”, he could have
hel ped her with this issue, but that, since she had not, it was out
of his hands. On or about that sanme day, MlLallen and Gonzal ez
instructed Perry to report to McLallen’s office where they notified

Perry of her term nation.



After her termnation, FTData termnated Perry's health
I nsurance cover age. At no tinme did FTData provide Perry with
notice of her rights wunder the Consolidated Omibus Budget
Reconciliation Act, 29 US.C § 1161, et seq. (“COBRA’) or the
Maryl and Code Ann., Insurance, 8§ 15-409 (“8 15-409") for the
continuation of her health insurance coverage upon her departure
fromFTData. She incurred costs for nedical care, which otherw se
woul d have been covered by her health insurance as provided by
FTDat a.

Perry filed a Charge of Discrimnation with the Maryland
Comm ssi on on Human Rel ati ons on Novenber 22, 2000, within 180 days
after her termnation. This charge was dual filed with the U S
Equal Enpl oynment Qpportunity Conm ssion (EECC). Perry received a
Right to Sue letter fromthe EEOCC on May 11, 2001. Subsequently,
on July 30, 2001, Perry filed an action in Maryland state court
which was renoved to this court by FTData on Septenber 20, 2001
pursuant to 28 U S.C. § 1446. FTData noved to dism ss Count |
(Prince George’s County Human Rights Act, 8 2-222), Count 11l in
part (Maryl and Code Ann., |Insurance, 8 15-409), Count |V (Negligent
Hi re/ Retention), Count V(Assault), Count VI (False Inprisonnent),
and Count VII (Prostitution/Abusive D scharge).
1. Standard of Review

A notion to dismss pursuant to Fed. R Cv. P. 12(b)(6) ought

not be granted unless "it appears beyond doubt that the plaintiff



can prove no set of facts in support of his claim which would
entitle himto relief.” Conley v. G bson, 355 U S. 41, 45-46
(1957). Al that the Federal Rules of Cvil Procedure require of
a conplaint isthat it contain “‘a short and plain statenent of the
claim that wll give the defendant fair notice of what the
plaintiff’s claimis and the grounds upon which it rests.” Conley
v. G bson, 355 U S. 41, 47 (1957); Comet Enters. Ltd. v. Air-A-
Pl ane Corp., 128 F. 3d 855, 860 (4th Cir. 1997). “G ven the Federa
Rul es’ sinplified standard for pleading, ‘[a] court may dism ss a
conplaint only if it is clear that no relief could be granted under
any set of facts that could be proved consistent with the
allegations.”” Swerkiewicz v. Sorema N A, 534 U S 506, , 122
S.C. 998 (2002), quoting H shon v. King & Spalding, 467 U S. 69,
73 (1984).

In reviewing the conplaint, the court accepts all well-pled
al l egations of the conplaint as true and construes the facts and
reasonabl e i nferences derived therefromin the |ight nost favorable
tothe plaintiff. Ibarra v. United States, 120 F. 3d 472, 473 (4th
Cir. 1997). The court nust disregard the contrary allegations of
the opposing party. A S. Abell Co. v. Chell, 412 F.2d 712, 715
(4th Gr. 1969). The court need not, however, accept unsupported
| egal concl usions, Revene v. Charles County Conmrs, 882 F.2d 870,
873 (4th Cr. 1989), Ilegal conclusions couched as factual

al l egations, Papasan v. Allain, 478 U S. 265, 286 (1986), or



conclusory factual allegations devoid of any reference to actual
events, United Black Firefighters v. Hrst, 604 F.2d 844, 847 (4th
Cr. 1979).

I11. Analysis

A.  Exhaustion of adm nistrative renedies (Count 1)

Plaintiff attenpts to bring a claimin Count | for a violation
of 8§ 2-222 of the Prince Ceorge’'s County Code which prohibits
enpl oyers from nmaki ng deci si ons about hiring, term nation, or the
condi tions of enploynent based on discrimnation. FTData contends
that Count | should be dismssed for failure to exhaust
adm ni strative renedi es because Plaintiff never filed a charge with
the Prince George’s County Human Rel ati ons Comm ssion (“PGCHRC).
Plaintiff argues that this failure should be excused because she
made a good faith effort to conply with the filing requirenents by
filing an admnistrative claim with the Miryland Comm ssion on
Human Rel ati ons which she allegedly believed would be cross-filed
with the PGCHRC.

Prince George’'s County is authorized to provide a private
right of action by Maryland Code, Art. 49B 842(a). However, the
Maryl and Code pl aces certain restrictions on when an action may be
brought, including arequirenent in 842(c) that an action, “may not
be comenced sooner than 45 days after the aggrieved person files
a conplaint with the county agency responsible for handling

violations of the county discrimnation laws.” It is undisputed



that Plaintiff never filed a charge directly with the PGCHRC, the
county agency responsi bl e for handling such violations. The claim
Plaintiff filed with the Maryl and Conmm ssi on on Hunman Rel ati ons was
cross-filed wwth the EECCin Baltinore which she all egedly believed
would then <cross-file it wth the PGCHRC pursuant to its
designation as a Notice Agency in 29 CF.R 8§ 1601.74 and an
al | eged Work Sharing Agreenent between the EECC and t he PGCHRC.

D scovery has not yet cormmenced. This case will go forward on
the nerits as to the factually identical Title VIl claim making it
premature at this tinme to resolve whether Plaintiff’s purported
failure to file alocal charge was in good faith. At the di sm ssal
stage, the court does not have before it either the Wrk Sharing
Agreenent or a record of attenpts at cross-filing the charge. The
court can revisit this issue on a notion for summary judgnment if it
is raised by Defendant. Accordingly, the notionto dismss will be
deni ed without prejudice as to Count |I.

B. ERISA Preenption (Count 111)

Plaintiff brings two clains captioned Count 111, each alleging
a violation based on FTData's alleged termnation of Plaintiff’s
heal th i nsurance coverage w thout giving her proper notice of her
rights to continuation of coverage. The first Count I1l alleges
that FTData vi ol ated COBRA and the second all eges a violation of §
15-4009. FTData argues that the Enploynent Retirenent |nconme

Security Act, 29 U.S.C. 8§ 1001, et seq (“ERI SA”), of which COBRA is



a subsection, preenpts Plaintiff’s 8 15-409 claimand so it should
be dismssed. Plaintiff counters that ERI SA does not preenpt the
§ 15-409 cl ai mbecause § 15-409 does not conflict with ERISA and is
a law regul ati ng i nsurance and so exenpt from ERI SA preenption.

COBRA requires group health plans to provide qualified
beneficiaries the opportunity to obtain continuing coverage on the
occasion of a qualifying event, such as term nation of enploynent
other than for gross m sconduct. It also requires that certain
notices be given to the enployee of her rights to continuing
coverage following a qualifying event. 29 U S. C. 88 1161-1169.
Simlarly, 8 15-409 is a section of the Miryland |Insurance Code
requi ring group insurance plans to provide continuation coverage
in the event of the involuntary term nation of enploynent except
for good cause, and requiring enployers to notify enpl oyees of the
avai lability of continuation coverage.

“ERISA is a ‘conprehensive statute designed to pronote the
interests of enpl oyees and their beneficiaries in enployee benefit
pl ans’ by regul ating the adm ni strati on of such plans.” Kornman v.
MAMSI Life & Health Ins. Co., 121 F. Supp.2d 843, 846 (D. Mi. 2000),
quoting Shaw v. Delta Airlines, Inc., 463 US. 85, 90 (1983)
Section 514(a) of ERISA, 29 U S.C. 1144(a), preenpts “any and al
State laws insofar as they may now or hereafter relate to any
enpl oyment benefit plan” covered by ERI SA. Shaw, 463 U. S at 91.

“Alaw ‘relates to’ an enpl oyee benefit plan, in the normal sense

10



of the phrase, if it has a connection with or reference to such a
pl an.” Id. at 97; see also California Dv. of Labor Standards
Enforcenent v. Dillingham Constr., N. A, Inc., 519 U S. 316, 324
(1997).

The scope of ERISA's preenption is expansive and “is not
limted to ‘state laws specifically designed to affect enployee
benefit plans.”” Pilot Life Ins. Co. v. Dedeaux, 481 U. S. 41, 48-49
(1987), quoting Shaw, 463 U.S. at 98. However, ERISA preenption is
not unlimted, as described in Korman, 121 F. Supp.2d at 846:

State clains are allowed to proceed if they
“af f ect enpl oyee benefit plans in too tenuous,
renote, or peripheral a nmanner to warrant a
finding that the law ‘relates to’ the plan.”
[ Shaw, 463 U.S.] at 85. In applying the

“relates to” standard, the Fourth Crcuit
consi ders whet her t he cl ai ns subm tted

subjected the enployer to “conflicting
enpl oyer obligations and vari abl e st andards of
recovery”, “determ ne whether any benefits
wer e pai d” or “directly af f ect t he

adm nistration of benefits under the plan.”

Pizlo v. Bethlehem Steel Corp., 884 F.2d 116,

120 (4'" Cir. 1989)(allowing plaintiffs’ state

| aw cl aims for breach of contract, prom ssory

estoppel, and negligent msrepresentation to

survi ve ERI SA preenption).
Plaintiff is correct in her contention that it has not been
directly decided that 8 15-409 is preenpted by ERI SA However
Plaintiff is incorrect in arguing that ERI SA should not preenpt a
8§ 15-409 cl ai mbecause the two statutes do not provide conflicting
enpl oyer obligations. Rather, conflicting obligations are only one

factor | ooked at in the Fourth GCircuit for determ ning the broader

11



test of whether the statute “relates to” an enploynent benefit
pl an. The fact that the Maryland statute, by Plaintiff’s own
adm ssion, “provides for parallel obligations, liabilities, and
standards” as COBRA, Paper no. 13, at 5, supports FTData's
contention that 8 15-409 “relates to” enployee benefits and so
shoul d be preenpt ed.
Plaintiff contends that 8 15-409 is a | awregul ati ng i nsurance

and so exenpt from ERI SA preenption pursuant to 29 U S.C. 8§ 1144
(b)(2)(A)! and wunder Insurance Conm ssioner of the State of
Maryland v. Metropolitan Life Ins. Co., 296 M. 334, 463
(1983) (Maryl and state law requiring health insurers to provide
coverage for treatnent of social workers not preenpted by ERI SA
because it was a |law affecting types and m ni muns of coverage and
so regul ated insurance). The court nmay consider three criteria
when determ ni ng whether a | aw regul ates the busi ness of insurance
for the purposes of the insurance savings exenption:

First, whether the practice has the effect of

transferring or spreading a policyholder’s

risk; second, whether the practice is an

integral part of the policy relationship

between the insurer and the insured; and

third, whether the practice is limted to

entities within the insurance industry.

Union Labor Life Ins. Co. V. Pi r eno, 458 U. S. 119. 129

(1982) (enphasis in original). The provision of the Maryland

1 ERISA is not to “be construed to exenpt or relieve any
person from any law of any State which regulates insurance,
banki ng, or securities.”

12



| nsurance Code at 1issue here involves the obligation of the
enpl oyer to informthe enpl oyee of the availability of continuation
heal th insurance coverage. Section 15-409 does not involve only
practices within the insurance industry or an integral part of the
policy relationship, but nandates an enployer’s obligation to its
enpl oyees. Unlike the law at issue in Insurance Conm ssioner, 8§
15-409 does not regul ate the substance of the insurance coverage,
but rather regul ates an enpl oyee benefit plan by providing the sane
obligation to enployers that COBRA does. Therefore, it is not a
law regulating insurance and so is not exenpt from ERI SA
pr eenpti on. Accordingly, as 8 15-409 “relates to” an enployee
benefit plan for the purposes of ERI SA preenption, the second Count
1l involving a claim under the Maryland Insurance Code is
preenpted and will be di sm ssed.

C. Negligent Hire/Retention preenpted by Title VI1 (Count 1V)

Def endant contends that Plaintiff’s claim for negligent
hire/retention arises out of her allegations of sexual harassnent
and so are preenpted by the Maryl and Human Rel ati ons Act (" MHRA")
and/or Title VII. 1In contrast, Plaintiff argues that the MHRA and
Title VII1 only preenpt negligent supervision and training clains in
t he context of hostile work environnent conplaints. In the current
case, according to Plaintiff, she does not allege a hostile work
environment, but rather that FTData had actual or constructive

know edge of the hazard McLall en posed to fenmal e enpl oyees which it

13



di sregarded by 1) hiring himand placing himin a position where he
coul d cause harmand 2) retaining himin a position where he could
cause harm

There is nothing in the casel aw that suggests that Count |V
shoul d not be preenpted given the facts alleged by Plaintiff. If
a count does nothing nore than duplicate a count brought under
Title VIl or the MHRA, then that count should be dism ssed. See
Crosten v. Kamauf, 932 F.Supp. 676, 684 (D .M. 1996)(“If [the
negl i gence counts] do no nore than attenpt to inpose liability on
[the defendant] for its alleged failure to conformto the dictates
of Title VII in its effort to prevent sexual harassnent, or to
properly respond to a report of sexual harassnent, these Counts
merely restate the clai mbrought under Title VII in Count I1.”) The
rationale for this preenption is that the statutes are neant to
provide renedial mneasures for violations of the public policy
condemmi ng sexual harassnent. For the purposes of bringing a
negl i gence cl ai m whet her conduct i s reasonable “w thin the neaning
of tort law is not a floating concept but is itself rooted in
public policy.” Maxey v. MH M Inc., 828 F. Supp 376, 378 (D. M.
1993). In Maxey, the court held that, in the context of hostile
envi ronnent sexual harassnent, the source of the public policy was
the statutory framework provided by Title VII and its state |aw

counterparts. Id.

14



VWhat ever distinctions Plaintiff seeks to draw between the
i nstant case and the hostile environnment context, her allegations
regarding MlLallen’s hiring and retention by FTData in a
supervi sory position over fenale enployees sounds in the public
policy mandate found in Title VII and its state counterparts.? As
in Maxey and Crosten, FTData could only be liable for its “failure
to conformto the dictates of Title VIl inits efforts to prevent
sexual harassnent.” Crosten, 932 F.Supp. at 684. Accordi ngly,
then, the negligent hiring/retention claimis nerely duplicative
and will be dism ssed.

D. Assault and Fal se Inprisonnment Clainms (Counts V and VI)

FTData argues that Plaintiff’s intentional tort clains in
Count V for assault and Count VI for false inprisonnment should be
di sm ssed because, according to the facts all eged, MLall en was not

acting within the scope of his enploynent.® Plaintiff contends, in

2 Furthernore, none of the facts alleged by Plaintiff even
support her characterization of FTData as havi ng knowl edge, act ual
or constructive, of a hazard MLallen would present to fenale
enpl oyees either at the tinme he was hired or the ti ne he was pl aced
in his position of supervisory authority over Plaintiff. Al of
the facts all eged by Plaintiff deal with MLallen’s conduct towards
Plaintiff, nmost of it occurring behind cl osed-doors. She makes no
al l egations that the conpany knew of the conduct, failed to act on
know edge of the conduct, or that there were any prior signs of
McLallen’s behavior that would give the conpany constructive
knowl edge of the risk he presented.

3 Plaintiff also contends that Count V should be dism ssed
because, as an assault claim it is preenpted by the Maryland
Wor ker’ s Conpensation Act. Because MLallen was not acting in the
scope of his enploynent, it is not necessary to reach the

(continued. . .)
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contrast, that MlLallen was acting in the scope of his enpl oynent
because he had supervisory authority over Plaintiff, and the
authority to alter the ternms and conditions of her enploynent.
Because, for reasons stated below, Plaintiff has not adequately
al l eged that McLallen was acting within the scope of his enpl oynent
under Maryland | aw when he conmtted the alleged tortious acts,
Counts V and VI will be dism ssed.

“An enployer is vicariously liable for the torts of its
enpl oyee when the enpl oyee commtted the tort within the scope of
his enpl oynment.” Lee v. Pfeifer, 916 F.Supp. 501, 508 (1996),
citing Sawyer v. Hunphries, 322 M. 247 (1991)(“The general test
set forth in nunerous Maryland cases for determning if an
enpl oyee’ s tortious acts were within the scope of his enploynent is
whet her they were in furtherance of the enployer’s business and
were ‘authorized by the enployer.”) At 587 A 2d 467, 470. \Wen
determ ning whether conduct was in the scope of enploynent,
particularly in cases involving intentional torts commtted by an
enpl oyee, Sawyer:

framed the essential issue as whether the
conduct occurred for personal reasons or for
the purpose of furthering the enployer’s
busi ness. Thus, even if the incident occurred
at work during normal business hours, a
supervi sor ani mat ed by personal concerns woul d

not be acting wthin the scope of his
enpl oynent .

3(...continued)
preenption questi on.

16



Lee, 916 F.Supp. at 508; see also Thomas v. BET Sound-Stage
Restaurant/Brett co, I nc., 61 F.Supp.2d 448, 454  (D. M.
1999) (Applying Maryland law, “the Court finds that an enployer
cannot be held vicariously liable for sexual assaults conmtted by
its enployees or one it may have given apparent authority.”)
Plaintiff m sunderstands the test for scope of enploynent. In
order to determne FTData's liability, the question is whether
McLal l en, who allegedly committed the tortious acts, did so for
FTData’s purposes and with the actual or apparent authority of
FTData. It is not, as Plaintiff would have it, whether MLallen's
all eged tortious acts involved his actual or apparent authority
over Plaintiff. Wiile Plaintiff has alleged that MLallen used
his supervisory authority over her to attenpt to coerce her to
engage in sexual activity, she does not allege that he did so in
furtherance of FTData' s busi ness. Further, contrary to Plaintiff’s
assertion in her opposition, she does not allege that FTData knew
or should have known of the conduct so as to authorize it or that
FTData ratifiedit. In Count IV, Plaintiff does allege that FTData
knew or should have known of MlLallen’s “predilections,” but
nowhere does she allege facts denonstrating that FTData knew or
shoul d have known of MlLallen' s specific conduct so as to ratify
the intentional torts or sonehow authorize them Plaintiff does

not allege that MLallen was acting in the scope of his enpl oynent

17



when he allegedly assaulted and falsely inprisoned her
Accordingly, Counts V and VI wll be dism ssed.

E. Prostitution/Abusive Discharge (Count VII)

FTData contends that Count VII, captioned “Prostitution,”
shoul d be dism ssed because Maryland does not provide a private
right of action for prostitution.* Plaintiff argues in response
that Count VII states a cognizable claim for abusive discharge
based on Plaintiff’'s termnation allegedly for rebuffing McLallen's
attenpts to induce her to engage in conduct anounting to
prostitution.

However her cl ai mwas captioned, Plaintiff clearly intended to
bring a claimfor abusive discharge. Plaintiff alleged that she
was bringing the claim pursuant to Insignia Residential Corp. V.
Ashton, 359 Md. 560 (2000), a case uphol ding an abusive di scharge
claim where a plaintiff was termnated for refusing to have sex
w th her supervisor. Under Maryland law, an at-will enploynent
contract can be termnated by either party at any tine. However,

a tort cause of action “may lie for the ‘abusive discharge’ of an

“ FTData also argues that, to the extent that Plaintiff
i ntended to bring an abusive discharge claim that clai mshould be
di sm ssed because Plaintiff alleged in her conplaint that FTData
di scharged her for msuse of a conpany credit card. Plaintiff
counters, correctly, t hat in cont r ast to FTDat a’ s
characterization, she alleged in her conplaint that, while FTData
al | eged that she m sused a credit card, she was actually term nated
for refusing MLallen s advances. Wet her FTData's proffered
reason is legitimate or pretextual is an evidentiary issue not
appropriate for resolution on a notion to dism ss.

18



at-wi || enpl oyee ‘when the notivation for the di scharge contravenes
sone clear mandate of public policy.”” Insignia, 359 MI. at 561,
guoting Adler v. American Standard Corp., 291 M. 31, 47 (1981).
Actions for abusive discharge are “inherently limted to renedyi ng
only those discharges in violation of a clear nmandate of public
policy which otherwi se would not be vindicated by [its own] civil
remedy.” Makovi v. Sherwin-WIllians Co., 316 Mi. 603, 605 (1989).
Therefore, in order to state a claim for abusive discharge,
Plaintiff nust point to a public policy not vindicated by the
prosci pti ons agai nst sexual harassnent in Title VII.

In Insignia, the Court of Appeals of Mryland held
specifically that a plaintiff was not precluded by Mkovi from
bringing an action for abusive di scharge based on the violation of
Maryl and Code, Art. 27, 8§ 15, which prohibits a person from
engaging in prostitution. See also Watson v. Peopl es Security Life
Ins. Co., 322 M. 467 (1991). Plaintiff alleged that MlLallen
tried to induce her to engage in prostitution in order to state a
claim for abusive discharge. Plaintiff's inartful pleading in
captioning the count will not result in dismssal where the federal
standard i s notice pleading, Karpel v. Inova Health System Servs.,
134 F.3d 1222, 1227 (4'" Cir. 1998), and FTData was clearly on
notice of an abusive discharge claim addressing it as suchinits
nmotion to dism ss. Accordingly, the notion to dismss wll be

denied as to Count VII.

19



20



I V. Concl usion

For the foregoing reasons, the court will grant the notion to
dismss as to the second Count Ill and Counts 1V, V and VI. The
motion will be denied as to Count VIl and deni ed w thout prejudice

as to Count |I. A separate order will be entered.

DEBORAH K. CHASANOW
United States District Judge

May _, 2002.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

NAOM L. PERRY

V. : Cvil Action No. DKC 2001-2803

FTDATA, | NC.

ORDER

For the reasons stated in the foregoi ng Menorandum Qpi ni on, it
isthis __ day of May, 2002, by the United States District Court
for the District of Maryland, ORDERED t hat:

1. The notion of Defendant to dism ss pursuant to Fed. R
Cv. P. 12(b)(6) BE, and the sane hereby IS, granted as to the
second Count 111, and Counts 1V, V and VI;

2. The notion of Defendant to dism ss BE, and t he same her eby
IS, DENIED as to Count VII, and DENIED W THOUT PREJUDICE as to
Count | ;

3. The second Count IIl, and Counts 1V, V and VI BE, and the
sanme hereby ARE, DI SM SSED,

4. A separate scheduling order will be entered; and

5. The derk transmt copies of the Menorandum Opi ni on and

this Order to counsel for the parties.

DEBORAH K. CHASANOW
United States District Judge
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